FREEDOM OF INFORMATION COMMISSION
OF THE STATE OF CONNECTICUT

In The Matter of a Complaint by FINAL DECISION
UPON RECONSIDERATION

James Torlai,

Complainant

against Docket #F1C 2016-0821

Chief, Police Department, City of
Waterbury; Police Department,
City of Waterbury; and City of
Waterbury,

Respondents September 26, 2018

The above-captioned matter was heard as a contested case on May 1, 2017, at
which time the complainant and the respondents appeared, stipulated to certain facts and
presented testimony, exhibits and argument on the complaint. By notice dated September
20, 2017, the hearing was reopened and a continued hearing was held on September 27,
2017 at 9:30 a.m., at which time the respondents appeared and presented additional
testimony, exhibits and argument on the complaint. The complainant did not appear at
the September 27, 2017 hearing on this matter. The Commission adopted a final decision
in this matter at its October 25, 2017 regular meeting, but re-opened the matter at its
November 5, 2017 meeting after granting the complainant’s motion for reconsideration.
A re-opened hearing was held on July 30, 2018 at 11:00 a.m., at which time the
complainant and the respondents appeared and presented additional testimony, and
argument on the complaint.

After consideration of the entire record, the following facts are found and
conclusions of law are reached:

1. The respondents are public agencies within the meaning of §1-200(1), G.S.

2. By letter dated November 17, 2016 and filed on November 21, 2016, the
complainant appealed to this Commission alleging that the respondents violated the
Freedom of Information (“FOI”) Act by failing to comply with his records request.

3. Itis found that, by letter dated November 3, 2016, the complainant made the

following request for records related to the arrest of Scott Basile which occurred on or
around July 20, 2016:
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the name of the person arrested;

the address of the person arrested;

the race of the person arrested;

the date and time of the arrest;

the place of the arrest;

a list of the charges;

the official report of the arrest including any

supplemental reports;

any application for an arrest warrant and any affidavit

prepared in support of the warrant and a report setting

forth a summary of the circumstances that led to the
arrest,

i.  all recordings, such as audio and video recordings that
depict the arrest or detention of the person arrested;

j. any other records you maintain related to the arrest such
as witness statements, evidential reports, test results,
video evidence, or other records;

k. all records maintained by the respondent that relate to
Mr. Basile;

1. all records maintained by the respondents related to an
accident involving a car Mr. Basile was using on or
around January 7, 2016; and

m. any records maintained by the respondents that concern

the identity of the person who was using the vehicle

when it was involved in the accident in Stamford, CT

on or around January 7, 2016,

B e o o

4. Section 1-200(5), G.S., provides:

"Public records or files" means any recorded data or
information relating to the conduct of the public's business
prepared, owned, used, received or retained by a public
agency, or to which a public agency is entitled to receive a
copy by law or contract under section 1-218, whether such
data or information be handwritten, typed, tape-recorded,
printed, photostated, photographed or recorded by any
other method.

5. Section 1-210(a), G.S., provides in relevant part that:

Except as otherwise provided by any federal law or state
statute, all records maintained or kept on file by any public
agency, whether or not such records are required by any
law or by any rule or regulation, shall be public records and
every person shall have the right to (1) inspect such records
promptly during regular office or business hours, (2) copy
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such records in accordance with subsection (g) of section 1-
212, or (3) receive a copy of such records in accordance
with section 1-212.

6. Section 1-212(a), G.S., provides in relevant part that “[a]ny person applying in
writing shall receive promptly upon request, a plain, facsimile, electronic or certified
copy of any public record.”

7. Itis concluded that, to the extent they exist, the requested records are public
records within the meaning of §§1-200(5), 1-210(a), and 1-212(a), G.S.

8. It is found that by letter dated November 7, 2016, the respondents informed
the complainant, in part, that his request had been received and would be reviewed to
determine if the requested records exist and were disclosable under the FOI Act.

9. It is found that by email dated February 1, 2017, the respondents informed the
complainant that they had located 166 pages of records responsive to items described in
paragraph 3a through 3j, above; and CDs, which include two surveillance videos, and one
containing evidence photographs. They also informed the complainant that they do not
maintain any records responsive (o his request described in paragraph 3k through 3m,
above, but that such records would be maintained by the city of Stamford.

10. It is found that on or about February 8, 2017, the complainant was provided
the records described in paragraph 9, above, free of charge. It is also found that the
records were redacted.

11. At the May 1, 2017 hearing in this matter, the complainant contended that the
records he was provided were inappropriately redacted because there was no applicable
exemption in the FOI Act for withholding the birthdates, addresses, and cell phone
numbers that were redacted. The complainant also contended that the respondents failed
to promptly comply with his request but after hearing the testimony of the respondents’
witnesses, he withdrew that portion of his complaint. Consequently, the alleged
promptness violation will not be addressed herein.

12. With respect to the redactions, the respondents submitted an unredacted copy
of the responsive records for in camera review which records have been identified as IC
2016-0821-01 through 1C 2016-0821-08."

13. Tt is found that the respondents redacted the month and day of the birth date
of the complaining citizen, the accused, the witness and an uninvolved person, and the
first six digits of their telephone numbers, contending that pursvant to §42-471, G.S,,
such redactions are required and that, alternatively, pursuant to §1-210(b)(2), G.S., such
redactions are permissible.

LIt is found that no other redactions were made to the other 158 pages of records provided to the
complainant in responsive to his request. '
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14. Section 42-471(a), G.S., provides that “[a|ny person in possession of personal
information of another person shall safeguard the data, computer files and documents
containing the information from misuse by third parties, and shall destroy, erase or make
unreadable such data, computer files and documents prior to disposal.”

15. However, §42-471(f), G.S., provides that “the provisions of this section shall
not apply to any agency or political subdivision of the state.” Consequently, §42-471(a),
G.8., is not applicable to the respondent city, or the respondent police department since it
is an agency of the respondent city, and neither are required to withhold the redacted
information under that provision.

16. With respect to the respondents claim that §1-210(b)(2), G.S., exempts the
redacted information from disclosure, that section provides in relevant part that disclosure
is not required of: “Personnel or medical files and similar files the disclosure of which
would constitute an invasion of personal privacy[.]”

17. It is found, however, that the responsive records include the following: an
arrest warrant application; an arrest warrant affidavit; an accident report; and an incident
report. It is found that none of the responsive records are personnel or medical or similar
files within the meaning of §1-210(b)(2), G.S., but rather that such records, and the
information therein, are related to the arrest of an individual and not a “medical” file for
which one of the principal purposes is to furnish information for making medical
decisions regarding that individual or a “personnel” file for which one of its principal
purposes is the furnishing of information for making personnel decisions regarding the
individual involved.

18. Consequently, it is concluded that §1-210(b)(2), G.S., is not applicable, and
that the redacted information is not permissibly exempt under that statute.

19. At the September 27, 2017 hearing in this matter, the respondents’ witness,
Sgt. Francis Manahan, testified credibly that the date of birth and the telephone numbers
of the complaining citizen, the accused, the witness and the uninvolved person could
have been obtained from the Department of Motor Vehicles (“DMV™) through the
Connecticut On-Line Law Enforcement Communications Teleprocessing (“COLLECT™)
System because, in his experience, an officer obtains a person’s operating license number
which number, when typed into a report, generates the date of birth, telephone number
and last known address of the person from the COLLECT system. He testified that, upon
his review of the police report at issue, it appeared to him that the date of birth and the
telephone numbers were generated from the COLLECT system.? He testified that based
on his experience and review of the police report, he determined that it was better to err
on the side of caution and redact the information pursuant to §14-10(f) and (g), G.S.,

2 It is found that the police report at issue was computer generated and has certain fields for information
that appear as squares in the report. It is found that when an officer completing the report inputs a person’s
motor vehicle operating license number into the appropriate field, all of their personal information (the date
of birth, telephone number and last known address) automatically appears which information comes from
the COLLECT system.
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which strictly prohibits the re-disclosure of such personal information obtained from the
DMV.

20. However, at the July 30, 2018 hearing, Detective Cathleen Knapp, the officer
who drafted the police report, testified that she did not obtain the telephone number
contained in the police report from the COLLECT system but rather from telephone
records she obtained through a court order. Additionally, she testified that it was
reasonably likely that the dates of birth could have been obtained from the COLLECT
system.

21. Section 14-10(a)(3), G.S., provides that:

“Personal information” means information that identifies an
individual and includes an individual’s photograph or
computerized image, Social Security number, operator’s
license number, name, address other than the zip code,
telephone number, electronic mail address, or medical or
disability information, but does not include information on
motor vehicle accidents or violations, or information relative to
the status of an operator’s license, registration or insurance
coverage.

22. Section 14-10(f)(1), G.S., provides that the Commissioner of DMV “may
disclose personal information from a motor vehicle record to ... [a]ny federal, state or
local government agency in carrying out its functions or to any individual or entity acting
on behalf of any such agency.”

23. Section 14-10(g), G.S., provides that:

[a]ny persen receiving personal information or highly restricted
personal information from a motor vehicle record pursuant to
subsection (f) of this section shall be entitled to use such
information for any of the purposes set forth in said subsection
for which such information may be disclosed by the
commissioner. No such person may resell or redisclose the
information for any purpose that is not set forth in subsection
(f) of this section, or reasonably related to any such purpose.

24. Tt is found that neither the redacted portions of the telephone numbers nor the
telephone numbers in their entirety are personal information within the meaning of §14-
10(a)(3), G.S., because they were not obtained from DMV and therefore, such
information is not subject to the provisions of §14-10(g), G.S.

25. With respect to the redacted dates of birth, it is found that the respondents
failed to prove, in this case, that they were obtained from the COLLECT system.
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26. Itis concluded, therefore, that the respondents violated the FOI Act by failing
to disclose the dates of birth and the telephone numbers to the complainant.

27. 1t is found that the respondents redacted the criminal charges contending that
the charges had been nolled and, therefore, exempt from disclosure pursuant to §54-142a,
G.S.

28. Section 54-142a, G.S. provides, in relevant part:

(a) Whenever in any criminal case...the accused, by a
final judgment, is found not guilty of the charge or the
charge 1s dismissed, all police and court records and
records of any state’s attorney pertaining to such charge
shall be erased....

(c)(1) Whenever any charge in a criminal case has been
nolled in the Superior Court...if at least thirteen months
have elapsed since such nolle, all police and court
records and records of the state’s or prosecuting
attorney or the prosecuting grand juror pertaining to
such charge shall be erased....

(c)(2) Whenever any charge in a criminal case has
been continued at the request of the prosecuting
attorney, and a period of thirteen months has
elapsed since the granting of such continuance
during which there has been no prosecution or other
disposition of the matter, the charge shall be
construed to have been nolled as of the date of
termination of such thirteen-month period...

(e)(1) The clerk of the court or any person charged
with retention and control of such records in the
records center of the Judicial Department or any law
enforcement agency having information contained
in such erased records shall not disclose to anyone,
except the subject of the record...information
pertaining to any charge erased under any provision
of this section and such clerk or person charged
with the retention and control of such records shall
forward a notice of such erasure to any law
enforcement agency to which he knows information
concerning the arrest has been disseminated and
such disseminated information shall be erased from
the records of such law enforcement agency. Such
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clerk or such person...shall provide adequate
security measures to safeguard against unauthorized
access to or dissemination of such records. ..
(emphasis added).

29. In the complainant’s August 26, 2018 brief submitted after the July 30, 2018
hearing, he contended that not all of the charges were nolled and directed the hearing
officer’s attention to complainant’s Exhibit E which exhibit was marked for identification
only and is not a full exhibit. That exhibit identifies what the complainant contends are
two separate charges and he further contends that the respondents failed to prove that
both were nolled.

30. Notwithstanding the complainant’s contentions to the contrary, it is found
that all of the charges for which Scott Basile was arrested were nolled and that thirteen
months have elapsed since such nolle.

31. It is found that the redacted portions and the omitted pages of the arrest file
contain information subject to the erasure provisions of §54-142a(c), G.S.

32. Itis concluded that the erasure provisions of §54-142a(c), G.S., supersede the
disclosure requirements of the FOI Act and that the redacted portions and the omitted
pages of the arrest file are not required to be disclosed under the FOI Act.

33. It is concluded, therefore, that the respondents did not violate the FOI Act by
failing to disclose the redacted portions and the omitted pages of the arrest file to the
complainant.

The following order by the Commission is hereby recommended on the basis of
the record concerning the above-captioned complaint:

1. The respondents shall forthwith provide the complainant with a copy of the
records responsive to his request that are not subject to erasure without the dates of birth
and telephone numbers redacted.

2. Henceforth, the respondents shall strictly comply with the disclosure
provisions of §§1-210(a), and 1-212(a), G.S.

Approved by Order of the Freedom of Information Commission at its regular meeting
of September 26, 2018.

/7(.”/7&’5“/2/ / /Z (émi 42/

Cynthia A. Cannata
Acting Clerk of the Commission
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PURSUANT TO SECTION 4-180(c), G.S., THE FOLLOWING ARE THE NAMES OF
EACH PARTY AND THE MOST RECENT MAILING ADDRESS, PROVIDED TO
THE FREEDOM OF INFORMATION COMMISSION, OF THE PARTIES OR THEIR
AUTHORIZED REPRESENTATIVE.

THE PARTIES TO THIS CONTESTED CASE ARE:

JAMES TORLALI, 127 Barton Street, Torrington, CT 06790

CHIEF, POLICE DEPARTMENT, CITY OF WATERBURY; POLICE
DEPARTMENT, CITY OF WATERBURY; AND CITY OF WATERBURY, c/o
Attorney Gary S. Roosa, Legal Advisor, Waterbury Police Department, 255 East Main
Street, Waterbury, CT 06703, and Attorney Richard J. Scappini, Corporation
Counsel's Office, 235 Grand Street, 3rd Floor, Waterbury, CT 06702
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Cil £ d ot
Cyn’ihja A. Cannata
Acting Clerk of the Commission
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