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Opinion

McLACHLAN, J. The dispositive issue in this appeal
is whether certain records held by the plaintiff, the
director of health affairs policy planning for the Univer-
sity of Connecticut Health Center,! are exempt from
disclosure under the freedom of information act (act),
General Statutes § 1-200 et seq., pursuant to General
Statutes § 19a-17b (d), which protects peer review pro-
ceedings from discovery and introduction into evidence
in a civil action.? The defendant, the freedom of informa-
tion comrission {(commission), appeals from the judg-
ment of the trial court sustaining the plaintiff’s appeal
from the final decision of the commission.? On appeal,
the commission claims that the trial court improperly
concluded that the requested records were exempt from
disclosure pursuant to § 19a-17b. The comrmission also
claims that the trial court improperly concluded that
four of the requested records were exempt from disclo-
sure pursuant to § 60.13 (a) of title 45 of the Code of
Federal Regulations.* Because we conclude that § 19a-
17b is inapplicable to commission proceedings, and,
therefore, that 45 C.F.R. § 60.13 is also inapplicable, we
reverse the judgment of the trial court.

The final decision of the commission sets forth the
following relevant facts and procedure. The complain-
ant, Louis J. Russo, a former patient of Jacob Zamstein,
a physician, requested in writing records pertaining to
the plaintiff's decision not to renew Zamstein's clinical
privileges. In response, the plaintiff produced minutes
of four meetings of the clinical affairs subcommittee
of the University of Connecticut Health Center board
of directors, but declined to produce the remainder
of the requested records, which the plaintiff claimed
comprised the credentialing file created by the clinical
affairs subcommittee and the credentials committee.
The complainant then filed a complaint with the com-
mission seeking disclosure of the records pursuant to
the act. Following a hearing on the matter, the commis-
sion concluded that the plaintiff is a public agency
within the meaning of § 1-200 (1) (A); the requested
records are public records within the meaning of Gen-
eral Statutes §§ 1-210 (a) and 1-212 (a);° the clinical
affairs subcommitiee and the credentials committee are
medical review committees within the meaning of § 19a-
17b (a) (4); and the requested records concern peer
review.® The commission also concluded, however, that
§ 19a-17b (d) is applicable only to “civil actions” and
not to proceedings before the commission seeking dis-
closure pursuant to the act. Therefore, the commission

onciuded that § 19a-17b (d) does not provide an
exemption to mandatory disclosure pursuant to §§ 1-
210 (a) and 1-212 (a). The commission also rejected the
plaintiff’s claim that four of the requested records—
labeled IC-2006-098-20 through IC-2006-098-23 and IC-
2006-098-33-—were exempt from disclosure pursuant to
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45 C.F.R. § 60.13 (a). In rejecting the plaintiff's claim,
the commission relied on the last sentence of 45 C.F.R.
§ 60.13 (a), which provides: “Nothing in this paragraph
shall prevent the disclosure of information by a party
which is authorized under applicable [s]tate law to
raake such disclosure.” Reasoning that the act author-
ized the plaintiff to make the disclosure, the commis-
sion concluded that 45 C.F.R. § 60.13 (a) did not provide
an exemption to the act.” Accordingly, the commission
ordered the plaintiff to provide the complainant with
copies of the requested records, with the exception of
three records that the cormmission had determined were
exempt from disclosure under § 1-210 (b} (10) because
those records constituted requests for legal advice and
responses thereto.

The plaintiff appealed from the decision of the com-
mission to the trial court, which sustained the appeal,
concluding that § 19a-17b (d} constituted an exermption
to disclosure under the act. In its analysis, the trial
court relied heavily on the public policy reasons under-
lying the peer review privilege,® namely, “to encourage
frank, uninhibited discussion, debate and criticism by
the peers of a health care provider” during peer review
proceedings, and, by encouraging that level of candor,
to improve the quality of patient care. Commissioner
of Healih Services v. Kadish, 17 Conn. App. 577, 582,
554 A.2d 1097 (O’Connell, J., dissenting), cert. denied,
212 Conn. 806, 563 A.2d 1355 (1989). That purpose,
according to the trial court, would be undermined by
the disclosure of the records to the coraplainant. The
court also focused on the provision in § 19a-17b (d)
that peer review material “ ‘shall not be subject to dis-
covery,’” and concluded that allowing discovery of
such material in the context of the act would have a
chilling effect on the peer review process. Finally, the
court concluded that proceedings of the commission
pursuant to the act constitute civil actions for purposes
of § 19a-17b (d). The court based its conclusion on the
fact that proceedings pursuant to the act are instituted
by the filing of a complaint; the commission is author-
ized to conduct hearings and hear testimony; and the
proceedings are governed by various “procedural for-
malities commeonly associated with an action in court.”
The trial court also concluded that the four records
determined by the commission to pertain to information
from the national practitioner data bank (data bank)
were exempt from disclosure. The trial court reasoned
that the information from the data bank was provided
solely for the purpose of peer review, and that disclo-
sure to the complainant would violate the requirement

45 C.F.R. § 60.13 (a) that entities that receive informa-
tion from the data bank must “use it solely with respect
to the purpose for which it was provided.” Accordingly,
the court rendered judgment sustaining the plaintiff’s
appeal. This appeal followed.

The plaintiff clairas that § 19a-17b (d) provides a stat-



utory exemption to mandatory disclosure under the act.
The commission contends that § 19a-17b (d} is inappli-
cable 1o the act because proceedings pursuant to the
act do not constitute civil actions within the meaning
of § 192-17b {d). We agree with the comumission.

Section 19a-17b (d)} provides in relevant part: “The
proceedings of a medical review committee conducting
a peer review shall not be subject to discovery or intro-
duction into evidence in any civil action for or against
a health care provider arising out of the matters which
are subject to evaluation and review by such committee,
and no person who was in attendance at a meeting of
such committee shall be permitted or required to testify
in any such civil action as to the content of such pro-
ceedings . . . .” In order to interpret this language to
mean that the peer review privilege bars disclosure
pursuant to the act, we would have to conclude that
the legislature intended the phrase “shall not be subject
to discovery . . . in any civil action,” to include in its
rmaeaning “shall not be subject to disclosure . . . in any
action before the commission.” This presents two
closely related questions: whether the legislature, in
enacting § 19a-17b (d), intended for the term “discov-
ery” to include disclosure pursuant to the act, and
intended for the phrase “in any civil action” to include
actions before the commission. Both of these are ques-
tions of statutory construction and therefore are subject
to plenary review. Barton v. Bristol, 291 Conn. 84, 97,
967 A.2d 482 (2009). “General Statutes § 1-2z directs us
first to consider the text of the statute itself and its
relationship to other statutes. If, after examining such
text and considering such relationship, the meaning of
such text is plain and unambiguous and does not yield
absurd or unworkable results, exiratextual evidence of
the meaning of the statute shall not be considered.”
{Internal guotation marks omitted.) Id., 97-98. We inter-
pret the words of the statute “according to their ordi-
nary meaning uniess their context dictates otherwise.”
{Internal quotation marks omitted.) State v. Mattioli,
210 Conn. 573, 576, b56 A.2d 584 {1989),

We address each of these questions of statutory inter-
pretation in turn, beginning with the question of
whether “discovery” properly may be understood to
include disclosure under the act, and taking our starting
point, as § 1-2z directs, with the text of the statute. In
enacting § 19a-17b {d), the legislature defined its scope
in terms of rendering the proceedings of a medical
review committee “not . . . subject to discovery or
introduction into evidence . . . .” The meaning of
“discovery” must be understood as it is employed in
che statute, as one of the fwo circumstances within a
civil action in which the privilege comes into play—in
other words, “discovery” is best understood in conjunc-
tion with the concept of “evidence.” Reading these two
terms together, the most reasonable understanding of
their meaning is that “discovery” refers to the pretrial



procedures by which parties atternpt fo gain access to
information held by the opposing party,” and “introduc-
tion into evidence” refers to the means by which the
parties attempt to use the information that they have
available to them at the time of trial. This understanding
of discovery is consistent with its dictionary definition
as including “{t]he pre-trial devices that can be used by
one party to obtain facts and information about the
case from the other party in order to assist the party’s
preparation for trial.” Black's Law Dictionary (6th Ed.
1990). In other words, discovery is a tool by which a
party may acquire information, which the party then
may use at trial if the information is admissible as
evidence.

In contrast, the concept of “disclosure” is related to
“[t]he overarching legislative policy of the [act]” which
favors “the open conduct of government and free public
access to government records.” (Internal quotation
marks omitted.) Perkins v. Freedom of Information
Commission, 228 Conn. 158, 166, 635 A.2d 783 (1993).
We have recognized that “the act does not confer upon
the public an absolute right to all government informa-
tion.” Wilson v. Freedom of Information Commission,
181 Conn. 324, 328, 435 A.2d 353 (1980). Instead, the
act represents “a legislative intention to balance the
public’s right to know what its agencies are doing, with
the governmental and private needs for confidentiality.
. . . The general rule, under the act, however, is disclo-
sure.” Id., 328-29. The concrete form that disclosure
takes is set forth in § 1-210 {(a), which provides in rele-
vant part: “Except as otherwise provided by any federal
law or state statute, all records maintained or kept on
file by any public agency, whether or not such records
are required by any law or by any rule or regulation,
shall be public records and every person shall have
the right to (1) inspect such records promptly during
regular office or business hours, (2) copy such records
in accordance with subsection (g) of section 1-212, or
(3) receive a copy of such records in accordance with
section 1-212. . . .” See also General Statutes § 1-211
(disclosure of computer-stored public records).

Certainly, disclosure under the act and discovery
share an essential characteristic——both are designed to
obtain information that is in the possession of another
and otherwise may be unavailable to the seeker. We
have concluded, however, that the rules of discovery
and the provisions of the act operate “separately and
independendly” of each other. Chief of Police v. Free-
dom of Information Commission, 252 Conn. 377, 396,
746 A.2d 1264 (2000). In Chief of Police, we addressed
the “scope of General Statutes § 1-213 (b), which pro-
vides in relevant part: ‘Nothing in the . . . [a]ct shall
be deemed in any manner to: {1) . . . limit the rights
of litigants, including parties to adminisirative proceed-
ings, under the laws of discovery of this state . . . 7
Id., 379. In that case, the plaintiff, the chief of police



of the Hartford police department, claimed that certain
requested records were exermpt from disclosure under
the act because the same records were the subject of
a discovery request in a pending federal action. Id., 380,
383. We rejected the plaintiff's argument, concluding
that “each determination—disclosure under the act,
and disclosure under discovery rules—is made solely
by the body charged with that responsibility: the [com-
mission] or the court applying the act; and the court
applying its discovery rules.” Id., 397. We expressly
acknowledged that “the practical effect of our interpre-
tation is that a member of the public might be able to
secure under the act documents from an agency that
he is suing or intends to sue that he might not be able
to secure through discovery in the litigation.” Id. We
noted, however, that “the act and judicial discovery
rules are designed with different aims and limitations
in mind.” Id. For that reason, “[t|he fact that a member
of the public might also be an adversary of the agency
. . . does not by itself strip him of his rights under the
act.” Id. Our decision in Chief of Police supports our
initial reading of the term “discovery” in § 19a-17b (d)
as being confined to discovery in a court action in a
civil matter. Our conclusion in Chief of Police that the
rules of discavery and the provisions of the act operate
separately and independently is irreconcilable with the
notion that the term “discovery” in § 19a-17b (d) may
be interpreted to include disclosure pursuant to the act.

Moreover, the phrase “civil action” in § 19a-17b (d)
must be understood in relation to the other terms in
the statute. Our conclusion that “discovery” as used in
§ 19a-17b (d) refers solely to discovery in the context
of a court action in a civil matter makes it unlikely that
the phrase “civil action” reasonably may be interpreted
to include proceedings before the commission. Also,
just as our understanding of “discovery” is informed
by the use of that term in conjunction with the phrase
“introduction into evidence” in § 19a-17b (d), 50 is our
understanding of the phrase “civil action.” That is,
§ 19a-17b (d) defines the scope of the privilege as
exempting peer review proceedings from being “subject
to discovery or introduction into evidence in any civil
action . . . .” As we already have nocted, the use of
the terms “discovery” and “introduction into evidence,”
together with the term “civil action” signify that the
legislature intended that the privilege apply within the
context of a court action in a civil matter.

This interpretation is supported bath by our case law
interpreting the statutory definition of civil action in
‘dtle 52 of the General Statutes, and by the statutory
anguage employed by the legislature in defining the
scope of other privileges to extend both to civil actions
and proceedings before administrative agencies.
Although there is no definition of “civil action” in § 19a-
17b, it is defined in title 52 of the General Statutes,
which governs civil actions. Specifically, General Stat-



utes § 52-91 provides in relevant part that “[t]here shall
be one form of civil action. The first pleading on the
part of the plaintiff shall be known as the complaint
and shall contain a statement of the facts constituting
the cause of action and, on a separate page of the
complaint, a demand for the relief, which shall be a
statement of the remedy or remedies sought.” Addition-
ally, General Statutes § 52-45a sets forth the procedures
governing the commencement of a civil action: “Civil
actions shall be commenced by legal process consisting
of a writ of summons or attachment, describing the
parties, the court fo which it is returnable, the return
day, the date and place for the filing of an appearance
and information required by the Office of the Chief
Court Administrator. The writ shall be accompanied by
the plaintiff's complaint. The writ may run into any
Jjudicial district and shall be signed by a commissioner
of the Superior Court or a judge or clerk of the court
to which if is returnable.” In applying §§ 52-91 and 52-
4ba to determine whether a statntory proceeding consti-
tutes a civil action, we have considered whether the
action was commenced by the filing of a complaint, as
well as whether it was commenced by service of process
or controlled by rules of pleading. Board of Education
v. Tavares Pedialric Center, 276 Conn. 544, 558, 888
A.2d 65 (2006) (Rhode Island administrative proceeding
not civil action); see also Waterbury v. Waterbury
Police Union, 176 Conn. 401, 407-408, 407 A.24 1013
(1979) (statutory proceeding to confirm, modify or
vacate atbitration award not civil action because not
initiated by filing complaint); Chieppo v. Robert E.
MeMichael, Inc., 169 Conn. 646, 652, 363 A.2d 1085
(1975) (appeal from finding and award of workers’ com-
pensation commissioner not civil action); Slaitery v.
Woodin, 90 Conn. 48, 50, 96 A. 178 (1915) (appeals from
probate not civil actions).

Moreover, we have never concluded that a proceed-
ing before an administrative agency necessarily is a
civil action. Although the question of whether such a
proceeding could under no circumstances constitute a
civil action is not before us today—and we expressly
do not decide that issue—we note that administrative
appeals, which are heard in the first instance in the
Superior Court, are deemed to be civil actions only
under some circumstances. See Practice Book § 14-6
(administrative appeals civil actions for purposes of
rules of practice, but not for purposes of certain enu-
merated statutes);” see also Commissioner of Health
Services v. Kadish, supra, 17 Conn. App. 580-81 (inves-
tigation by comumissioner of health services was purely
administrative investigatory proceeding, not proceed-
ing in court, and thus not civil action for purposes of
§ 19a-17b [then codified at General Statutes § 38-19a]).
Certainly, then, the underlying proceeding before an
administrative agency—rather than a court—may be
deemed a civil action only if the evidence of such Jegisla-



tive intent is strong. That evidence is lacking in the
present case.

Proceedings pursuant to the act are not commenced
by service of process, but by filing a notice of appeal
pursuant to General Statutes § 1-206 (b) (1), which pro-
vides in relevant part that “[a]ny person denied the right
to inspect or copy records under [§} 1-210 . . . may
appeal therefrom to the Freedom of Information Com-
mission, by filing a notice of appeal with said commis-
sion. . . .” Although appeals to the commission often
are referred to as complaints, the regulations adopted
by the commission define “ ‘[¢]omplaint’ ” as “an appeal
to the commission under [§ 1-206] of the general stat-
utes.” Regs., Conn. State Agencies § 1-21j-1 (b) (4). The
commission, upon receipt of the notice of appeal, then
“shall serve upon all parties, by certified or registered
mail, a copy of such notice together with any other
notice or order of such commission.” General Statutes
§ 1-206 (b) {1). Moreover, actions before the commis-
sion are not governed by the rules of pleading. Certainly,
proceedings before the commission are governed by
formal rules of procedure. See Regs., Conn. State Agen-
cies § 1-21j-1 et seq. Procedural formality alone, how-
ever, does not convert an administrative proceeding
conducted by an agency of the executive branch into a
¢ivil action conducted in a court of law. Any superficial
similarities between the procedural rules governing pro-
ceedings before the commission and court actions in
a civil case cannot overcome the obvious difference
that the two proceedings take place within two distinet
and separate branches of government.

Reference to other privilege statutes confirms that
the legislature did not intend to use the phrase “civil
action” to include proceedings before the commission.
Virtually all of the privilege statutes list civil actions
and administrative proceedings as separate contexts
in which the privilege applies. An illustrative example
appears in the very same chapter as § 18a-17b. General
Statutes § 19a-25 provides that the information pro-
cured by the department of public health “for the pur-
pose of reducing the morbidity or mortality from any
cause or condition, shall be confidential and shall be
used solely for the purposes of medical or scientific
research . . . .” Section 19a-25 specifies that “[s]uch
information . . . shall not be admissible as evidence
in any action of any kind in any court or before any
other tribunal, board, agency or person, nor shall it be
exhibited or its contents disclosed in any way, in whole
or in part, by any officer or represenfative of the
[dlepartment of [plublic [h]ealth or of any such facility,
by any person participating in such a research project
or by any other person, except as may be necessary
for the purpose of furthering the research project to
which it relates.” (Emphasis added.) The legislature
evinced a clear intent in § 19a-26 that the information
at Issue is not to be disclosed “in any action of any



kind,” and specifies actions in court and before agencies
as separate contexts in which the privilege applies. See
also General Statutes § 52-146b (communications made
to clergymen not disclosable absent waiver “in any civil
or crimninal case or proceedings preliminary thereto, or
in any legislative or administrative proceeding”); Gen-
eral Statutes § 52-146¢ (b) (communications between
psychologist and patient privileged absent waiver “in
civil and criminal actions, in juvenile, probate, commit-
ment and arbitration proceedings, in proceedings pre-
liminary to such actions or proceedings, and in
legislative and administrative proceedings™); General
Statutes § 52-146k (b) (confidential communications
between battered women’s counselor or sexual assault
counselor and victim not disclosable absent waiver “in
any civil or criminal case or proceeding or in any legisla-
tive or administrative proceeding™); General Statutes
§ 52-146n (b) (communications between judicial branch
employee and employee assistance program counselor
not disclosable absent waiver “in any civil or criminal
case or proceeding or in any legislative or administra-
tive proceeding”); General Statutes § 52-1460 (a) (physi-
clan or surgeon may not disclose patient
communications or information obtained by personal
examination of patient, absent consent, “in any civil
action or any proceeding preliminary thereto or in any
probate, legislative or administrative proceeding”). It
is difficult to reconcile the legislature’s practice, in the
case of all of these privileges, of specifying separately
that the privilege extends both in the context of civil
actions and administrative proceedings, with the propo-
sition that “civil action” as used in § 19a-17b encom-
passes both court actions and proceedings before the
commission.”

When the legislature has not enumerated the specific
contexts in which a privilege applies, it has in other
ways defined the scope of the privilege to preclude
disclosure under the act. For example, the legislature
has extended certain privileges both to civil actions and
to administrative proceedings by defining the privilege
in very broad terms stating that the subject information
is “confidential” generally. See, e.g., General Statutes
§ 51-511 (governing investigations by judicial review
council of judge, compensation commissioner or family
support magistrate, and providing that “{alny investiga-
tion to determine whether or not there is probable cause
that conduct under [General Statutes §] 51-5li has
occurred shall be confidential and any individual called
by the council for the purpose of providing information
shall not disclose his knowledge of such investigation
0 a third party prior to the decision of the council on
whether probable cause exists, unless the respondent
requests that such investigation and disclosure be
apen”). Such a blanket statement of confidentiality cov-
ers any and all venues. Yet another approach the legisla-
ture has taken in other contexis is to incorporate a



privilege expressly in the act, such as the attorney-
client privilege. See, e.g., General Statutes § 1-210 (b)
{(*nothing in the [act] shall be construed to require dis-
closure of . . . [10] . . . communications privileged
by the attorney-client relationship™). The legislature
could have, but did not, similarly broadened the scope
of the peer review privilege by expanding its applicabil-
ity beyond the context of civil actions, either by provid-
ing a blanket protection of general confidentiality, or
by expressly incorporating the privilege into the act.

We conclide, on the basis of the foregoing, that the
term “civil action” as used in § 19a-17b (d) plainly and
unambiguously does not include proceedings before
the commission. See General Statutes § 1-2z. Section
18a-17b (d) prevents the proceedings of a medical
review committee engaged in the process of peer review
from being subject to discovery or introduction into
evidence in a civil action, but does not bar the disclosure
of such information pursaant to the act. Therefore,
becanse it is undisputed that the plaintiff is a public
agency subject to the mandatory disclosure require-
ment of the act; see General Statutes §§ 1-210 (a) and
1-212 (a); and that the requested records are public
records under the act, the commission properly ordered
disclosure of the requested records, with the exception
of those that fell under an applicable exemption.’®

We do not reach this conclusion lightly. We, like
the dissent, are mindful of the significant public policy
purpose underlying the peer review privilege, namely,
to promote public health and safety by encouraging
“comunittee members to take positions that they might
not otherwise take if they thought they were going to
be subpoenaed in the middle of a malpractice case.”
(Internal quotation marks omitted.) Babcock v. Bridge-
port Hospital, 261 Conn. 790, 825, 742 A.2d 322 (1999).
The privilege is grounded on the belief that “physicians

. would not feel free to openly discuss the perfor-
mance of other doctors practicing in the hospital, with-
out assurance that their discussions in commitiee
would be confidential and privileged . . . .” (Internal
gquotation marks omitted.) Id. Thus, preventing a mal-
practice litigant from acquiring, in a civil action, peer
review records through discovery and use of those
records by introducing them into evidence furthers this
purpose by protecting participants in the peer review
process from being hauled into court to testify regarding
the peer review records or proceedings.™

We recognize the possibility that the purpose of the
peer review privilege may be undermined by allowing
lisclosuwre under the act of peer review proceedings.
As the plaintiff contends, the cat, so to speak, is “out
of the bag” once disclosure is permitted. Commissioner
of Health Services v. Kadish, supra, 17 Conn. App. 585
(O’Connell, J., dissenting). It is therefore possible that
disclosure under the act may have the same chilling



effect that the legislature sought to avoid by enacting
§ 19a-17b. That possibility, however, cannot convert
“discovery” to “disclosure”; nor can it make the admin-
istrative proceeding at issue in the present case a civil
action. Indeed, extending the definition of the term
“civil action” to include proceedings before the commis-
sion would, in our opinion, be a greater evil than inter-
preting the law as written even though we acknowledge
that the public policy of § 12a-17b is not being served.
We do not believe that in interpreting the law, we have
authority to rewrite it. It is possible that, in drafting
§ 19a-17b, the legislature did not foresee that certain
peer review proceedings might become the subject of
a freedom of information request because the vast
majority of hospifals are not public agencies and are
not, therefore, subject to the provisions of the act. We
emphasize, however, that records that are subject to
disclosure under the act are not subject to discovery
or introduction into evidence in a civil action for or
against a health care provider, if those records consti-
tute peer review material and not “documents that were
independently ‘recorded’ or ‘acquired.’” Babcock v.
Bridgeport Hospital, supra, 251 Conn. 822. Thus,
although a malpractice litigant may succeed under the
act in obtaining disclosure of records that are exempt
from discovery, the privilege nevertheless prevents the
use of such records in a civil action. Furthermore, pur-
suant to § 19a-17b (d), “no person who was in atten-
dance at a meeting of such committee shall be permitted
or required to testify in any such civil action as to the
content of such proceedings . . . .” In any case, the
task of changing the law lies with the legislature, and
not with the judiciary. “In construing a statute, the
cardinal principle of construction is to ascertain the
intent of the legislature. If an act passed by the legisla-
ture is within its constifutional power, it is not the
business of the court to attempt to fwist the interpreta-
tion of the law 1o conform to the ideas of the judges
as to what the law ought to be or o attempt fo make
the law coincide with their ideas of social justice. The
judicial function should not invade the province of the
legislature.” Tileston v. Ullman, 129 Conn. 84, 97, 26
A.2d 582 (1942) (Avery, J., dissenting).

The judgment is reversed and the case is remanded
to the trial court with direction to dismiss the plain-
tiff's appeal.

Inthis opinion PALMER, VERTEFEULLLE and ZARE-

LLA, Js., concurred.

! At various points in the proceedings underlying this appeal, both the
divector of health affairs policy planning and the University of Connecticut
Jealth Center were identified as the plaintiff. For convenience, we refer to
both as the plaintiff in this opinion.

? General Statutes § 19a-17b (d) provides in relevant part: “The proceed-
ings of 2 medical review commitiee conducting a peer review shall not be
subject to discovery or introduction into evidence in any civil action for or
against a health care provider arising out of the matters which are subject
to evaluation and review by such commitiee, and no person who was in
attendance at a meeting of such committee shall be permitted or required to



testify in any such civil action as to the content of such proceedings . . . .”

*The commission appealed from the judgment of the trial court to the
Appellate Court, and we transferred the appeal to this court pumsuant to
General Statutes § 51-199 (¢} and Practice Book § 65-1.

4 Section 60.13 (a) of title 45 of the Code of Federal Regulations provides:
“Limitations on disclosure. Information reported to the [Nationa! Prac-
titioner] Data Bank is considered confidential and shall not be disclosed
outside the Department of Hestth and Human Services, except as specified
in § 60.10, § 60.11 and 60.14. Persons and entities which receive information
from the [National Practitioner] Data Bank either directly or from ancther
party must use it solely with respect to the purpose for which it was provided.
Nothing in this paragraph shall prevent the disclosure of information by a
party which is authorized under applicable {sitate law to make such dis-
closure.”

b General Statutes § 1-210 (&) provides in relevant part: “Except as other-
wise provided by any federal law or state statute, all records maintained
or kept on file by any public agency, whether or not such records are
required by any law or by any rule or regulation, shail be public records
and every person shall have the right to (1) inspect such records promptly
during regular office or business hours, (2) copy such records in accordance
with subsection (g) of section 1-212, or (3) receive a copy of such records
in accordance with section 1-212. . . "

General Statutes § 1-212 (&) provides in relevant park “Any person
applying in writing shall receive, promptly upon request, a plain or certified
copy of any public record. . . .”

*The commission based its finding that the requested records concern
peer review on its in camers review of the forty-two records produced by
the plaintiff upon the commission’s order.

"The plaintiff did not challenge o appeal the following rulings of the
comrpission: (1) the comrission had not been deprived of jurisdiction over
the complaint by virtue of the complainant's repeated, earlier reguests to
the plaintiff for the records; {2) the records were not exernpt from disclosure
pursuant to § 1-210 (b) (2) on the ground that they were “[plersonmel or
medical files and similar files the disclosure of which would constitute an
invasion of personal privacy”; and (3) the records were not exempt from
disclosure pursuant to § 1-210 (b) (1) on the ground that they constituted
“Ipjretiminary drafts or notes . . . "

5 Although § 192-17b does not include the phrase “peer review privilege,”
our case law uses that term in referring to the exemptions provided by
§ 19a-17b. See, e.g., Bubcock v. Bridgeport Hospital, 251 Cornm. 790, 825, 742
A.2d 322 (1999).

? In Babcocl v. Bridgeport Hospital, 251 Conn. 790, 82122, 742 A.2d 322
(1998}, we explained that the privilege does not shield all documents used
in peer review proceedings. Rather, “the privilege applies only 1o those
documents that reflect the proceedings of a peer review, or that were created
primarily for the purpose of being uiilized during the course of peer review.
.« . [TThe privilege does not apply to those documents that were indepen-
dently recorded or acquired.” (Intemal quotation marks omitted.) Id., 822.
In other words, the privilege applies “to the substantive discourse that takes
place at the actual meetings during which ‘matters which are subject to
evalpation and review by such committee,’ are discussed and deliber-
ated.” Id.

1 The rules of practice allow for discovery in “any civil action . . . pro-
bate appeal, or . . . administrative appeal where the judicial authority finds
it reasonably probable that evidence outside the record will be required
.. ..M Practice Book § 13-2. Some of the available {ools of discovery include
interrogatories; see Practice Book § 13-6; production requests; see Practice
Book § 13-9; depositions; see Practice Book § 13-26; and subpoenas. See
General Statutes § 52-148 (subpoenas).

1 Practice Book § 14-6 provides: “For purposes of these rules, administra-
tive appeals are civil actions. Whenever these rules refer to civil actions,
actions, civil causes, causes or cases, the reference shall include adrinisira-
tive appeals except that: (2) appeals from judgments of the superior court
in administrative appeals shali be by certification only as provided by General
Statutes § 51-197b as amended, and by chapter 72 of these rules; and (b)
an administrative appeal shell not be deemed an action for purposes of
General Statutes §§ 52-591, 52-592 or 52-593."

® Interpreting “civil action” to include proceedings before the commission
would not necessarily extend the privilege to other administrative proceed-
ings before other administrative agencies, or proceedings before other tribu-



nals or boards, thus undercutting one of the primary arguments in favor of
interpreting “civil action” so broadly—namely, that the broad interpretation
would effect the public policy undexlying the peer review privilege, that is,
the prevention of any public disclosure of peer review proceedings.

B Because we conclude that disclosure of the requested records was
required under the act, we further conclude that 45 CF.R. § 60.13 (a) does
not bar disclosure of the four records that the plaintiff asserts were obtained
from: the data bank. That provision specifically provides: “Nothing in this
paragraph shall prevent the disclosure of information by a party which is
authorized under appiicable [s]tate law to make such disclosure.” 45 C.F.R.
§ 60.13 (a); see footnote 4 of this opinion. The act not only authorizes the
plaintHf to make the disclosure; it makes such disclosure mandatory. Sec-
tiont 60.13 (2), therefore, is inapplicable.

" A separate provistonin § 192-17b protects participants in the peer review
proceedings from defamation actions. Section 19a-17b (¢) provides: “There
shall be no monetary Hability on the part of, and no cause of action for
damages shall arise against, any member of 2 medical review committee
for any act or proceeding undertaken or performed within the scope of any
such committee’s functions provided that such member has taken action
or made reconmmendations without malice and in the reasonable belief that
the act or recommendation was warranted.”




